
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/66/98/IM 

In the complaint between: 

 

Anthony David James Maconachie Complainant 

 

and  

 

Engen Petroleum Limited  Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

1 This complaint arises from a general scheme of re-organisation and reduction in 

staff carried out by the respondent towards the end of 1993 which resulted in the 

retrenchment of certain employees with effect from 31 December of that year. 

 

2 The complainant was one of the employees to be retrenched but due to his age 

and length of service he was offered special treatment by the respondent which 

involved granting him a deferred pension, to become payable from his early 

retirement in February 1995.  He claims that the pension benefit he received was 

lower than he understood he was to receive, and was calculated on a less 

advantageous basis than that applied to other members of the Engen Pension 

Fund (“the fund”) taking early retirement at their date of retrenchment. 

 

 

3 A written complaint was lodged with the respondent on 30 June 1998 and 
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responded to on 15 July 1998.  As the complainant was not satisfied with this 

response, the complaint was lodged with my office in terms of section 30A(3) of the 

Act on 17 September 1998 and a copy delivered to the respondent the same day. 

 

4 The complaint was submitted on behalf of the complainant by D Gibberd of 

McKenzie Gibberd Attorneys and at various times since the events that gave rise to 

the complaint, the matter has been referred by the respondent to their attorneys K 

M Kritzinger of Kritzinger & Co. 

 

5 Both parties have been given ample opportunity to comment on each other=s 

submissions and I am satisfied that the provisions of section 30F of the Act have 

been complied with.  In view of the quality and depth of input from the attorneys into 

the submissions, I am happy that there would be nothing to be gained from the 

holding of a formal hearing, and no such hearing has been requested by the 

parties.  My determination , therefore is based on the written submissions of the 

parties together with the report of my senior investigator, Ian McDonald, who 

investigated the complaint on my behalf. 

 

Background to the complaint 

 

6 Towards the end of 1993, the respondent instituted structural changes which 

involved the retrenchment of certain employees.  To assist employees who were 

being retrenched the respondent set up a number of support services and issued a 

comprehensive and fully explanatory booklet outlining the retrenchment provisions 

and the support services available.  Among other things, the booklet set out the 

retrenchment benefits available under the fund, as follows: 

 
Pension Fund: The members of the pension fund will be paid the following benefits: 

Age Group 

Younger than 50: Greater of twice own contributions or actuarial reserve (may elect 
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to pay reserve to a retirement annuity fund). 

 

Age 50 and over: Undiscounted pension and option to convert one-third to cash. 

 

7. These benefits emerge in terms of rule 25 of the fund, read in conjunction with rule 

17, as follows: 

 
Rule 25 - RETRENCHMENT AND REORGANISATION 

 

If a member who has not attained the pensionable age is retired from the service by his employer 

owing to a general scheme for the reduction or reorganisation of staff, or to retrenchment generally, 

or to the abolition of his office or post, he shall be entitled to a benefit equal to the greater of - 

 

(1) twice the total of his accumulated contributions; and 

(2) the value of his benefits, as determined by the actuary, in respect of his 

pensionable service to the date of leaving the service; 

provided that - 

 

(1) if he is qualified, he may elect instead to retire in terms of Rule 17; or 

(2) he may elect instead that the Trustees shall transfer the benefit to a 

retirement annuity fund selected by him or to a pension fund approved by 

the Trustees of which he becomes a member. 

 

And 
 

Rule 17 - EARLY RETIREMENT 

 

17.1 Notwithstanding the provisions of Rule 16, a member may retire on or after attaining the age 

of 58 years (or in the case of a female member who was a member on 31 December 1986, 

the age of 55 years), or may, with the consent of his employer, retire on or after attaining the 

age of 50 years in which event he shall be entitled to a pension calculated in terms of rule 15 

and reduced in respect of the period by which his age at retirement is less than the lesser of 

his pensionable age and the age of 60 years by one-quarter of one percent for each month 
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or part of a month in such period; provided that if he has had not less than forty years 

pensionable service, or in any other case, the pension may be increased to such greater 

pension not exceeding the pension to which he would have been entitled if he had remained 

in the service to the pensionable age and his pensionable emoluments had remained 

unchanged as his employer decides. 

 

17.2 Notwithstanding the provisions of rule 16, a member may be required by his employer to 

retire after attaining the age of 50 years, in which event he shall be entitled to a pension 

calculated in terms of rule 17.1. 

 

8. The complainant was advised that he would be affected by the rationalisation in a 

letter dated 29 November 1993.  A private meeting with the complainant was also 

held the same day to discuss his personal position. 

 

9. At a subsequent meeting on 8 December 1993, the complainant, on being given his 

retrenchment package details, pointed out that, had he been age 50 or older at the 

date of his retrenchment, he would have been eligible to receive an undiscounted 

early retirement pension from the fund immediately.  As it was, he would turn age 

49 on 7 February 1994, one month after being retrenched on 31 December 1993.  

In view of the relatively short period involved and the fact that he had already 

completed 31 years service with the respondent, he asked that he be allowed to 

take unpaid leave, including approximately six months annual leave he had 

accumulated, so that his actual date of retrenchment would be deferred till after his 

50th birthday and, he suggested, he would then be eligible for the undiscounted 

early retirement pension being offered in terms of the redundancy package outlined 

in the booklet.  In an internal memorandum later the same day the complainant was 

advised that no unpaid leave could be granted. 

 

10. In a letter dated 21 December 1993 from the respondent, the complainant was 

given confirmation that his services with the company would be terminated with 

effect from 31 December 1993, which would be his last working day.  The letter 
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also included the following: 

 
It is noted, however that you have approximately 6 months leave due and that you may wish 

to exercise the option of taking all or part of the leave after 31 December 1993.  We are 

agreeable to this.  We understand that you are talking to the Pension Fund Administrator 

regarding your pension fund benefits.  The outcome of those discussions will determine the 

period of leave you actually take.  Any leave not taken will be paid out to you.  If you elect to 

take leave, your package will be paid at the end of your leave.  Would you please pursue 

this directly with HR. 

 

Upon termination, you will be paid in accordance with the document headed “Severance 

Detail” which has been handed to you.  Please note that various other employment benefits 

are also dealt with in the document.  Should you have any further queries, please do not 

hesitate to contact me as soon as possible after receipt of this letter. 

 

11. In discussions with the fund administrator the complainant was advised that he 

would be allowed to take a deferred pension in lieu of the cash lump sum benefit to 

which he was entitled.  This was confirmed by internal memorandum dated 28 

December 1993, which outlined the revised benefits available from the fund, as 

follows: 

 
Subject : Deferred Pension 

 

With regard to your enquiry on your pension benefits we wish to advise you as follows.  That 

upon your termination, let us assume effective 30th June 1994, and should you elect to take 

a deferred pension instead of the lump sum pay-out from the pension fund, your deferred 

pension benefits will be as follows. 

 

Your monthly pension of R2,942 will be payable effective 1st February 1995 and is 

guaranteed for five years and for your life thereafter. At no time will a spouse or dependants 

pension be payable.  If you die within the initial five year period the unpaid balance will be 

paid to your nominee and we ask that you notify us in writing who the nominee is. 

 

On the 1st February 1995 you will receive a lump sum from the pension fund of R253,478 
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being the commuted one-third of your gross pension entitlement.  You can of course elect 

not to receive this lump sum and consequently your monthly pension will increase to 

R4,412.  The lump sum can be varied below the R253,478 which will effect the amount of 

the monthly pension. 

 

Your membership of the medical aid scheme will be maintained between the 1st July 1994 

and 31st January 1995 and you will be required to pay your portion of the members premium. 

 At the moment this would be R120 per month but is subject to adjustment pending further 

revisions of the scheme. 

 

Similarly you will maintain membership of Admed, your present premium being R18 per 

month.  Membership of the Medical Aid Scheme and Admed will continue after you have 

begun receiving your pension. 

 

Under the terms of rule 21 of the pension fund you are entitled to a lump sum death benefit 

and you can nominate someone to receive this on your death.  The amount is equal to one 

years pensionable salary at the time of your termination, ie R118,170.  Alternatively, you can 

commute this amount to an immediate annuity payable from the date you begin to receive 

your pension.  If you choose the latter option, your pension benefit would be: A lump sum of 

R269,320 and a monthly pension of R3,125 payable 1st February 1995 guaranteed for five 

years and thereafter for your life. 

 

Please let me know if you want to commute this death benefit to an annuity and if so please 

sign the attached form. 

 

12. A revised statement of his severance details was attached, together with a 

separate schedule detailing how the pension benefits were calculated, indicating 

that pensionable service up to 30 June 1994 had been taken into account and that  

his accrued pension benefit of 64% of pensionable salary had been discounted by 

30%. 

 

13. On 30 June 1994, the complainant’s service with the respondent was officially 

terminated, and on 25 February 1995 he received his first pension payment. 
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14. Two days after receiving his first pension payment the complainant wrote to Mr B L 

Hurt, chairman of the trustees of the fund, expressing his concern that after 32 

years of service with the company and only seven months short of his 50th birthday 

his pension had been discounted by 30%.  He claimed that, having been granted a 

deferred pension, he was under the impression that he would receive his full 

accrued pension (64% of his pensionable salary), frozen until such time as he could 

take it, at age 50, in terms of the retrenchment booklet. 

 

15. Mr Hurt responded on 8 March 1995, as follows: 

 
With reference to your letter dated 27 February 1995, we advise as follows: 

 

When we first provided you with your severance package details effective 31 December 

1993 (see attachment I) you will see that your actuarial reserve value of R615,725 is 

reflected.  You then requested the deferred pension option to which we consented due to 

your long service with the company.  Subsequently, you were advised by Mr G E Smith your 

pension details per memorandum dated 28 December 1993 together with a copy of the 

pension calculation (see attachment II) clearly reflecting that the pension was discounted.   

 

In terms of the rules of the fund, all deferred pensions are subject to discount, if applicable. 

 

The Engen outplacement booklet states that on retrenchment a pension fund member would 

be granted an undiscounted pension between ages 50 to 60 but this only applied if he/she 

qualified for a pension on his/her last working day with the company. 

 

Your letter will however, be presented to the Trustees for consideration at the next trustee 

meeting scheduled for early May. 

 

16. Over the next two years and eleven months a series of written and telephonic 

communications took place between the complainant and his attorney on the one 

hand, and the respondent and its attorney on the other, culminating in a letter dated 

4 February 1998 from the respondent’s attorney to the complainant, which included 

the following statement: 
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I have been asked to try to make it clear to you that both Rob and the Company have 

considered your representations fully, that the company is unwilling to make any further 

special exceptions in your case, and that they believe the time has come to close the matter. 

 They believe they have given you more than a fair hearing, and that all that is now 

happening is repetition of the same arguments as have already been fully considered.  With 

the best will in the world, they cannot go on responding to your letters forever. 

 

The complainant then lodged his formal complaint with the respondent on 30 June 

1998. 

 

The complaint 

 

17. The complainant avers that the respondent, in the application of the rules of the 

fund, improperly exercised its discretion in terms of rule 17.1 as set out in 7 above 

to the prejudice of the complainant at the time his employment was terminated.  

The respondent failed to exercise its powers and duties in terms of the rules of the 

fund in a proper manner.  The complainant was not adequately briefed or informed 

of the consequences of the application of the rules of the fund when his 

employment was terminated, and the respondent failed to take into account the 

particular circumstances of the complainant, by unfairly discounting his pension by 

30%, after 32 years service and just seven months short of retirement age of 50 

years.   

 

18. As a result of the actions of the respondent, the complainant received a lump sum 

benefit of R269,320.00 together with a monthly pension of R3,125.00 thereafter, in 

stead of a lump sum of R377,953.00 with a pension of R4,385 per month, to which 

he feels he was entitled. 

 

Relief sought 
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19. The complainant requests the Pension Funds Adjudicator to grant the following 

relief: 

 

19.1 An order granting condonation for the late filing of this application as may be 

required. 

 

19.2 An order setting aside the decision of the Respondent to discount the 

pension of complainant. 

 

alternatively; 

 

19.3 An order directing that the complainant=s pension be discounted in an 

amount of less than 30% and to such an extent that will remedy the gross 

unfairness and hardship suffered by the complainant. 

 

19.4 Directing the Respondent to make any back-payments of increased pension 

to complainant together with the normal increases thereon, retrospective to 

1 February 1995. 

 

19.5 Such further and alternative relief as the Pension Funds Adjudicator may 

find fit and proper under the circumstances. 

 

The response of the respondents 

 

20. In his comprehensive and detailed response to the complaint on behalf of the 

respondent, Mr Rhidwaan Gasant, financial director, opens by stressing the critical 

distinction between the rights of the complainant against the fund and his rights 

against the respondent.  Neither the fund nor its trustees are parties to the 

complaint as it has not been directed against any of them. 
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21. He goes on to describe the circumstances surrounding the complainant=s 

retrenchment which was one of a number of contemporaneous retrenchments.  In 

respect of these retrenchments the respondent itself provided certain benefits, and 

the retrenched employee was entitled to further benefits from the fund in terms of 

rule 25.  These benefits were set out in the information booklet issued to retrenched 

employees, and for the sake of convenience both the benefits payable by the 

respondent and those payable by the fund were described together in the booklet. 

 

22. The retrenchment benefit from the fund, as set out in rule 25, consists of a cash 

payment to the retrenched member (or to an approved retirement annuity or 

pension fund for his benefit) equal to the greater of his actuarial reserve or twice his 

accumulated contributions (as defined).  However, if the retrenched member 

qualifies in terms of conditions set out in rule 17, they could elect to retire early 

instead of taking the lump sum. 

 

23. Sub-rule 17.1 provides for early retirement before reaching normal retirement age 

(age 65 in the case of the complainant) subject to having attained a prescribed 

minimum age.  The minimum age prescribed by sub-rule 17.1 is age fifty-eight but, 

with the consent of the respondent the minimum age may be reduced to not less 

than age fifty. 

 

24. In the event of early retirement being permitted in terms of rule 17.1 the amount of 

pension accrued to the date of retirement is reduced by 3% for each year of the 

period between the actual date of retirement and the date on which the member 

would have attained the lesser of normal pension age or age 60.  In other words, 

early retirement at age 50 results in a 30% reduction in accrued pension. 

 

25. As part of the retrenchment package at the time in question the respondent 

consented to reduce the minimum early retirement age to 50 in terms of rule 17.1.  

In addition, for those retrenched employees who had already attained the minimum 
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age of 50 and who elected early retirement, the respondent decided to contribute to 

the fund the amount required to make up the reduction in accrued pension that 

would otherwise have applied. 

 

26. Mr Gasant goes on to say: 

 
It is against that background that the allegations of the complainant need to be understood.  

At the time of his retrenchment he had not yet attained the age of fifty years.  Consequently, 

he did not qualify for early retirement under rule 17, and the benefit from the fund to which 

he was entitled was a lump sum payment to himself, or to an approved retirement annuity or 

pension fund for his benefit, of the greater of his actuarial reserve or twice his accumulated 

contributions.  In his case the actuarial reserve was the greater, and amounted to 

R669,380.00 as at the effective retrenchment date (30 June 1994). 

 

27. Because of his long years of service and his proximity to age 50 the complainant 

was offered a deferred pension payable from his normal pension age, based on his 

pensionable emoluments and years of pensionable service at the date of his 

retrenchment , in terms of rule 15, in lieu of the lump sum benefit to which he was 

entitled in terms of rule 25.  The fund then exercised its discretion to allow the 

complainant to retire early in terms of rule 17.1 with effect from 1 February 1995, by 

which time he would have attained the minimum age of 50 years for early 

retirement under that rule. This was an early retirement pension in terms of the 

rules, without the special enhanced benefit applicable to retrenched employees 

who had attained age 50 before retrenchment. 

 

28. The monthly pension offered was precisely quantified in the memorandum to the 

complainant dated 18 December 1993, to which was attached a worksheet showing 

the method of calculation, including the 30% reduction.  The complainant was 

presented with the quantified alternatives, and he elected to take the pension 

alternative. 
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29. More than a year after the deferred pension had been granted to him the 

complainant complained for the first time about the discounting, within days of 

receiving his first pension cheque, but the amount of the cheque was precisely that 

which he had agreed to accept, and the calculation of which had been explained to 

him at the time of his election.  After several letters had been exchanged on the 

subject during the period February to September 1995, the respondent wrote a 

letter to the complainant dated 18 October 1995 in which the complainant was 

again offered the alternative of taking the actuarial reserve as a lump sum instead 

of the pension, but this offer was not accepted. 

 

30. The respondent goes on to point out what are claimed to be “inaccuracies” in the 

complainant’s record of events, and argues that the complainant’s true 

dissatisfaction is that the special treatment which was given to him was not, in his 

mind, as large a concession as he thought he should get. The fact that the 

complainant was nearly 50 did not entitle him to be treated as if he was 50. 

 

31. It is the respondent’s contention that the matter is one between the complainant 

and the respondent, not between the complainant and the fund. The complainant 

has been offered by the fund the full benefit to which he was entitled in terms of the 

rules of the fund, and he had in fact received even more favourable treatment.  In 

addition: 

 
The respondent contends that its retrenchment policy was a fair and indeed generous one, 

and that there was no justifiable basis for giving anyone special treatment beyond the terms 

of the policy.  In fact, the respondent has already given the complainant special treatment 

beyond policy, and there is no justifiable basis for increasing the extent of that special 

treatment. 

 

In any event, the respondent contends that neither its retrenchment policy not its 

implementation thereof is subject to adjudication under the Pension Funds Act, 1956 

(hereinafter referred to as “the Act”) 
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32. In support of this statement the respondent sites three objections in limine.  

 

33. Firstly, it denies that the complaint of the complainant is a complaint as defined in 

section 1 of the Act, and supports this with an analysis of the definition concerned, 

concluding that: 

 
The complainant’s failure to allege the necessary facts is not a mere technicality.  On the 

undisputed facts, there is no basis on which the dissatisfaction of the complainant amounts 

to a defined complaint.  Consequently, that dissatisfaction is not a proper complaint and the 

Adjudicator has no jurisdiction to rule on it. 

 

33. The respondent’s second objection in limine is that the complainant’s complaint is 

well out of time, and that in terms of section 30I of the Act the Adjudicator is 

prohibited from investigating a complaint which relates to occurrences more than 

three years before the date of receipt of the complaint, unless the Adjudicator 

decides to condone the non-compliance.  It goes on to claim: 

 
The acts or omissions complained of occurred during 1993. The complainant has made out 

no case whatever for the Adjudicator’s exercise of his discretion to condone the late delivery 

of the purported complaint, and the complainant’s conduct is such that any condonation 

would, with respect, be an entirely unjustifiable flouting of the clear purpose of section 30I to 

bring finality to disputes subject to adjudication under chapter VA. 

 

34. The respondent’s third objection in limine is that the complainant’s claims against 

the respondent (such as they may be) have prescribed in terms of the provisions of 

the Prescription Act, 1969.  The complainant had knowledge of the identity of the 

respondent and of the facts from which the alleged claim(s) arise by the end of 

1993, and certainly by the end of June 1994 (the date of retrenchment) at the 

latest.  Even if the complaint denies subjective knowledge, he could have acquired 

such knowledge by exercising reasonable care.  Consequently such claim(s) as the 

complainant may believe he had would have been extinguished at the end of 1996 

or, at the latest, the end of June 1997.  Indeed, in annexure (28) to the complaint, 
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the complainant’s attorneys on 26 April 1996 indicated that they had received 

instructions to apply to court.  The respondent has been advised that the 

Adjudicator has no power to revive prescribed claims. 

 

35. In response to the relief sought by the complainant the respondent argues as 

follows: 

 

35.1 Ad 18.1 above: The respondent denies that any case whatever has been 

made out for condonation of the late delivery of the complaint.  The 

complaint is clearly nothing more than a last-ditch effort to use 

inappropriately the machinery of the Act to redress a perceived failure by an 

employer to grant special treatment to a retrenched employee beyond the 

employer’s fair and generous retrenchment policy.  There is no proper basis 

for condonation whatsoever, and it should be refused. 

 

35.2 Ad 18.2 above: The decision to discount the pension in question was not a 

decision of the respondent.  The discount was applied by the trustees of the 

fund, as they were obliged to do in terms of the rules. 

 

To the extent that the complainant seeks an order that the respondent itself 

makes up the pension discount, there is no basis or justification whatever for 

such an order, and in any event it would be beyond the jurisdiction of the 

Adjudicator to do so. 

 

35.3 Ad 18.3 above: The remarks under 35.2 above are repeated.  There was no 

unfairness towards the complainant; on the contrary he was given special 

treatment beyond the retrenchment policy. 

 

35.4 Ad 18.4 above: It follows from the foregoing that there is no basis whatever 

for the order sought. 
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35.5 The respondent accordingly requests the Adjudicator to dismiss the 

complaint. 

 

The issues to be determined 

 

36. I am grateful to the parties for the detailed manner in which their submissions have 

been prepared and presented, with the result that the issues emerge clearly and 

succinctly , enabling what on the surface appears to be a fairly straight-forward 

conclusion.  However, in view of the issues raised by the respondent concerning 

my jurisdiction over the complaint, or lack of it, as the case may be, before even 

considering the merits of the submissions, I am compelled to address and deal with 

these issues separately. 

 

37. Concerning the respondent’s first objection in limine, whereas I would not disagree 

entirely with the respondent’s analysis of the definition of “complaint” in section 1 of 

the Act, I would certainly disagree with the conclusion that the complaint does not 

fall within the definition and that, as a result, I have no jurisdiction to rule on it. 

 

38. The respondent stresses the distinction between the rights of the complainant 

against the fund, and his rights against the respondent in its capacity as employer, 

pointing out correctly that the complaint is not directed against the fund or its 

trustees.  However, the respondent also had a major role to play in the 

administration and management of the fund, including, in certain instances, the 

application of its rules. 

 

39. For example, at the time in question there was no provision in the Act for member 

elected trustees, and rule 3 of the fund specified that the fund shall be administered 

and controlled by not less than five Trustees appointed by the company. 
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40. The rules also afforded the respondent considerable degrees of discretion in the 

application of the rules and in determining the extent of benefits payable under 

specific circumstances.  Such as in rule 17.1, which is central to the dispute and 

where the minimum early retirement age of 50 requires the consent of the 

employer, who also has power to increase benefits under certain circumstances. 

 

41. Having established the leading role adopted by the respondent in the administration 

and management of the fund, it follows that it is under the same obligation as the 

fund itself to apply the rules fairly and impartially in respect of all its members. 

 

42. The complainant alleges that he has suffered prejudice as a consequence of the 

administration of the fund by the employer in the application of its rules, in that it 

failed to apply its discretion in his case in the manner that it did for those who were 

over age 50 at the date of retrenchment. 

 

43. The complaint, therefore, qualifies as a complaint in terms of paragraph (b) of the 

definition of complaint in the Act, as follows: 

 
“complaint” means a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and alleging - 

 

1. that the complainant has sustained or may sustain prejudice in 

consequence of the administration of the fund by the fund or any 

person whether by act or omission;... 

 

44. The respondent=s second and third objection in limine both relate to the 

complainant’s request for condonation for the late filing of the complaint, and are 

set out in 32 and 33 above. 

 

45. The question of whether section 30I grants me a discretion to go beyond the 
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normal prescriptive period as laid down in the Prescription Act of 1969 has already 

been addressed in some depth in Low v BP Southern Africa Pension Fund 

(PFA/WE/9/98) from which I quote: 

 
I am satisfied that even were the complainant’s claim to be classified as a debt, then section 

30I is inconsistent with the key provisions of the Prescription Act, in particular, section 11 

and 12, and thus I have a discretion to investigate a complaint involving a debt related to an 

act or omission occurring more than three years before the date on which the complaint was 

received.  A favourable exercise of that discretion will depend upon the existence of good 

cause.  It follows that , regardless of whether the complainant’s claim constitutes a debt or 

not, I am obliged to enquire into whether good cause has been shown permitting me to 

investigate the complainant’s complaint, because the act or omission to which it relates 

occurred more than three years before the date on which the complaint was received by my 

office.  The provisions of section 30I(3) permit me to extend a time period or to condone 

non-compliance with a time limit provided there is good cause.  This means, broadly 

speaking, that late complaints may be condoned depending on factors such as the degree of 

lateness, the explanation therefor, the importance of the case, the complainant’s prospects 

of success, the possibility of prejudice to either party and the existence of good faith 

endeavours to settle the dispute. - MAWU v Filpro (Pty) Ltd [1984] 5 ILJ 171 (IC); Venter v 

Renown Food Products [1989] 10 ILJ 320 (IC). 

 

46. The acts or omissions which are the subject of the complaint took place in 1993 

almost five years before the complaint was lodged with my office.  There is, 

however, some debate as to when the complainant became aware of the effects of 

the action taken by the fund, varying between 31 December 1993 and 1 February 

1995.  So the degree of lateness in submitting the complaint varies between one 

year and nine months and eight months, depending on the view taken. This is not 

an inordinately long delay and should also be considered in the light of the fact that 

the office of the Pension Funds Adjudicator did not exist prior to 1998. 

 

47. The respondent claims that the complainant has pursued his possible remedies 

without any reasonable degree of expedition.  More than a year elapsed between 

the granting to him of a deferred pension and his first complaint about the 



 
 

Page 18 

discounting. On the other hand the complainant argues that this first approach was 

made in February 1995 only two days after he had received his first pension 

payment, and became aware of the consequences of the discounting.  It is certainly 

apparent from the submissions of both parties that there was a great deal of to-ing 

and fro-ing between them over the period from the date of that first payment of 

pension to the lodging of the complaint with my office in September 1998, indicating 

no lack of perseverence on the part of the complainant. 

 

48. Whether the arguments in 46 and 47 on their own prove the existence of good 

cause is debatable.  Hence I am compelled to give consideration to the merits of 

the complaint and to pronounce upon the complainant’s prospects of success, 

before I can properly exercise the discretion vested in me in terms of section 30I(3). 

 

49. The complainant=s case is that the respondent improperly exercised its discretion 

in the application of the rules of the fund to the prejudice of the complainant at the 

time his employment was terminated, and that the respondent failed to exercise its 

duties in terms of the rules of the fund in a proper manner, in that the complainant 

was not adequately informed of the consequences of the application of the rules, 

and the respondent failed to take into account the particular circumstances of the 

complainant. 

 

50. Although the fund, and the employer in situations where the context provides, has a 

fiduciary duty to treat all its members fairly and impartially, these fiduciary duties do 

not oblige the respondent, in all circumstances, to treat all members identically, 

provided it can be shown that the discrimination was not unfair and was justifiable 

on reasonable grounds. 

 

51. It was not unreasonable for the respondent, as employer, to use its discretion at the 

time of reorganisation to enhance the benefits from the fund in respect of those 

members who were being retrenched and who were eligible to go on immediate 
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early retirement at the date of retirement in terms of the rules. 

 

52. The discretion is given in rule 17.1 which , as well as allowing the employer to 

reduce the minimum age for early retirement to age 50, also gives the employer 

discretion, in any specific case it decides, to increase the early retirement pension 

arrived at by applying the normal discounting factor referred to in 22 above, to 

 
...such greater pension not exceeding the pension to which he would have been entitled if 

he had remained in the service to the pensionable age and his pensionable emoluments had 

remained unchanged as his employer decides. 

 

53. So the question arises, having applied this discretion for those who had attained 

age 50 at retrenchment date, why not also apply it for the complainant who was 

very close to age 50 at retrenchment date, or to any other member, for that matter. 

 That is precisely the point.  When applying reasonability in such discretionary 

decisions a line has to be drawn somewhere.  It was perfectly reasonable to 

enhance the benefits of members nearing retirement as they would presumably 

have greater difficulty in finding alternative employment, and because the employer 

could presumably afford to do so.  On the other hand it would not be reasonable, or 

affordable, to apply the same principles to a thirty year old member, for example. 

 

54. So, what is a “reasonable” age at which to draw the line?  The rules themselves 

provided the obvious answer as they had already established a minimum 

permissible early retirement age of 50.  It is also commonly acknowledged in the 

general employment field that job opportunities reduce dramatically when one 

reaches the magic age of 50.  It was not unreasonable, therefore, for the fund and 

the respondent to apply a cut-off at age 50, and then to strictly adhere to that 

decision. 

 

55. The complainant argues that he was not aware of the effects of discounting until he 

actually received his pension, and that, had he been aware, he may have chosen 
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an alternative benefit.  It is clear from the submissions, including those of the 

complainant, that he was given written advice at the earliest possible opportunity of 

how his pension would be calculated, applying the discounting factor, and the 

actual rand amount of his alternative cash and pension benefits.  If he chose to 

ignore this information he surely cannot blame the respondent.  When he ultimately 

did raise the question, over a year later, he was again given the option to revert to 

his cash withdrawal benefit, but declined to do so. 

 

56. Finally, the complainant claims that the respondent failed to take into account his 

32 years of service and the fact that he was just short of the minimum early 

retirement age.  The fact that the complainant fell marginally short of the cut-off age 

is indeed unfortunate for him.  It did not, however, alter the fact that he did not 

qualify for immediate pension in terms of the retrenchment package. It is also 

apparent that the respondent did, in fact, take account of this fact and the 

complainant’s length of service, in that he was granted a greater benefit than that to 

which he was entitled in terms of the rules.  The value of the deferred pension he 

actually received was greater than the value of his actuarial reserve at the date of 

retrenchment, and the difference in cost was met by the respondent. 

 

57. Although the complainant may not have received the benefit he would have liked, 

he did receive more than his entitlement in terms of the rules of the fund, on top of 

very generous cash retrenchment benefits. 

 

58. I have to conclude, therefore, that although the margin of lateness was sufficiently 

small in the circumstances to allow me to condone its late submission, the 

complaint has limited prospect of success on its merits.  Accordingly, the 

complainant has failed to show good cause for an extension of the time period and I 

am obliged to uphold the respondent’s second point in limine. 

 

For these reasons the complainant’s complaint is dismissed. 
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Dated at CAPE TOWN this 29th day of OCTOBER 1999. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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